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MEA/ORDER
PER Waseem Ahmed, Accountant Member:-

The assessee as well as Revenue are in cross-aga@ast the common order
of Commissioner of Income Tax (Appeals)-XXIV, Kotka dated 31.10.2011.
Assessment was framed by ITO Ward-37(2), Kolkata143(3)/147 of the Income
Tax Act, 1961 (hereinafter referred to as ‘the Aatide his common order dated
30.12.2009 for assessment year 2004-05. The cpps=als are heard together and

disposed of by this common order.
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Shri S.M. Surana and Shri V.N. Purohit, Ld. Autkzed Representatives appeared on
behalf of assessee and Shri Arindam BhattacherjyeeeDepartmental Representative
appeared on behalf of Revenue.

First we take up Revenue’s appeal in ITA N0.162/Ké&P012 for A.Y. 04-05

2. At the outset, it is observed that there is Rylef 19 days on the part of

Revenue in filing this appeal before the Tributalthis regard, the Revenue has filed
an application seeking condonation of the delayla®ping in view the reasons given
therein, which is duly supported by an affidaviedi by the Revenue, we are of the
view that there is a sufficient cause for the delaythe part of Revenue in filing this
appeal. Hence, we condone the said delay and mrdoedispose of this appeal of
Revenue on merit.

3. Sole revised issue raised by Revenue in thieapp that Ld. CIT(A) erred in
deleting the addition 0%28,61,101/- which was added by the Assessing Office
account of suppression of sales.

4, Briefly stated facts are that assessee, a pahtipefirm, deals in the business as
general merchant and Commission agent. The AO gluhe course of assessment
proceedings observed that there is a mismatch anathount of sales declared by
assessee in its return of income vis-a-vis detdilsales filed by assessee amounting
to 328,61,101/-only. As such the assessee has shownal@®unt of sales. On
confrontation, assessee submitted that details abfssfiled before AO during
assessment proceedings is inclusive of sales-aa&ntral Sales tax and freight. As
such, there was no under reporting sales declard¢dei audited financial statement.
However, the AO disregarded the contention of asseand treated the difference of
amount 0f328,61,101/- as suppressed sale. Accordingly, ACeddte same to the
total income of assessee.

5. Aggrieved, assessee preferred an appeal befdreCLT(A). The assessee

before Ld. CIT(A) filed reconciliation statementdetailed under:-

“Sales as per profit & loss a/c Rs.2,46,48,435/-
Add: Sales Tax Rs. 32,10,933/-
Add: Central Sales tax Rs. 7,169/-
Add: Freight Rs. 16,150/-

Rs.2,78,82,687/-
Less: discount on sales Rs. 2.34,105/-
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Rs.2,76,48,582/-
Less: sales on consignment a/c Rs. 52,653/-
Gross turnover as per ST return filed Rs.2,75,95,929/-*

The assessee also submitted that the amount sftsalevas not added in the turnover
and the same was shown as liability under the heawdent liability” in the balance-
sheet. The assessee has been following this practiosistently which was duly
accepted by the Revenue in earlier years. Ld. Ol'Bffer considering the submission
of assessee deleted the addition made by the Ad@bésrving as under:-

“3.4 | have considered the above submissions. Inwvey, the Assessing
Officer has not appreciated the method of accognitmthe instant case. The
appellant firm has accounted for sales tax as auirraccount. It has been
explained that the sales tax collected againstsshbes been directly credited to
sales tax payable account and only net sales iditere in Trading and Profit
& Loss Account. The appellant firm paid the saleg to the credit of
Government as and when it became due. | have atswidered the
reconciliation of sales as discussed above. In toisnection, it is observed
that the Assessing Officer has passed two ordersldB(3/147 on 30.12.2009.
He has made reference to another order passed54/K4.43(3)/147. However,
the Ld. A/R has informed that no such order u/¢l Was ever served on the
appellant. In these circumstances, | would likestate that the Assessing
Officer should not pass multiple orders u/s. 148@&Jon the same day in the
same case without any reason. In the remand, trees&sg Officer has
informed that ‘the gross sales should be taken at R.2,75,95,929/- instead of
Rs.2,75,09,536/- and in the process the computation of assessed income
should be enhanced by Rs.86,393/-“. As regards the suggestion of the
Assessing Officer for enhancement of income by6R3€8/-, it is explained
that the Ld. Dy. Commissioner, Commercial Tax, @inatala Circle, Kolkata
has deleted the enhancement as made by the ACCH&tge & the Gross
Turnover has been fixed at Rs.2,75,95,929/- videtder dated 06.07.2007 in
Appeal Case No. A/DCCT/DH/SL/34/06-07. In viewt®sf the request of the
Assessing Officer for enhancement of income by6R3€8/- is rejected. From
the reconciliation statement of sales as givenaaf 3.2, it is evident that there
is no under-statement of sales. The AssessingeOtfias wrongly made the
addition of Rs.31,35,402/- on incorrect facts ashhs failed to appreciate the
method of accounting followed by the appellant-fifthe Assessing Officer is
directed to delete the addition of Rs.31,35,402raverifying the proof for
payment of sales tax. Thus, the appellant getdief r&f Rs.31,35,402/-. This
ground of appeal is allowed.”

The Revenue, being aggrieved, by this order of Cd.(A) is in appeal before the

Tribunal.
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6. Ld. DR for the Revenue vehemently relied ondtger of AO and left the issue
to the discretion of the Bench. On the other h&wld AR for the assessee filed paper
book which is running from pages 1 to 60 and stétetithe issue may be decided on
merit.

7. We have heard the contentions of the rival gardnd perused the material
available on record. At the outset, it was obseyad similar addition on account of
suppression of sale was made by AO in assessment 3@06-07 which was
subsequently deleted by Ld. CIT(A). Subsequenttyrtiatter was carried to Tribunal
by the Revenue. However the Tribunal was pleaseghiveld the order of Ld. CIT(A)
in ITA No0.1917/Kol/2012 in assessee’s own case,réievant extract of the order is
reproduced below:-

“21. Heard rival submissions and perused the maleavailable on record.
We find that the assessee has current account dt@s stax and sales tax
collected amount against sales has been direcédited to Sales Tax payable
account. From the reconciliation statement of saiess evident that there is
no under-statement of sales as alleged by the A®©futher find that the AO
has failed to appreciate the method of accountollpwed by the assessee. In
view of above, we are of the view that the CIT(A$ yustified in directing the
AO to delete the addition of Rs.29,90,664/- byfyig the original challans
for payment of sales. We find no infirmity in thugned order of the CIT and
uphold the same. Ground no. 3 raised by the revendsmissed.”

Respectfully following the same, we confirm the eraf Ld. CIT(A). Hence, this

ground of Revenue is dismissed.

8. In the result, Revenue’s appeal is dismissed.
Coming to assessee’s appeal in ITA No.1784/Kol/20fdr A.Y. 04-05.
9. In this appeal four grounds have been raisedowhich Ground No.3 was not

pressed and therefore same is dismissed as naedresid ground No.1 & 4 are
general in nature and do not require separate djiih.

10. Sole issue raised by assessee in ground NotRatsLd. CIT(A) erred in
confirming the addition 0%1,72,296/- on account of under-statement of corsioms
income made by AO.

11. During the course of assessment proceedingspldgerved that assessee has
received commission income &11,90,285/- from the parties in pursuance to TDS
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certificate issued by them. The necessary detdilthe parties from whom the

commission were received by assessee stand as-under

1) M/s Balarampur Chini Mills Ltd. Rs.316645/-
i) M/s Finolex Cable Ltd. Rs.789907/-
iii) M/s Parrys Confectionery Ltd. Rs. 41600/-

Iv) M/s Huntsman Advanced Materials (1) Ltd. R&3000/-
V) J 4F Nutri plus (as stated in the statement)  F)80/-
Rs.1190285/-

However, assessee has shown commission incon®&9,aR,994/- in its financial
statement. Therefore, a difference W,67,291/- was observed by the AO. On
guestion, the assessee failed to provide any aettsly reply, therefore AO
disallowed the same and added to the total incdrassessee.
12. Aggrieved, assessee preferred an appeal bdidre CIT(A) and filed

reconciliation statement depicting the amount ohoossion which is reproduced as

under:-
Name of the party Commissiorservice | Reimbursement Total TDS
tax of exp.
Finolex Cables Ltd. | 731415.00 58512.p0 *789927.00 | 43446.00
Balrampur  Chinni| 172500.00 | 13350.00 139796.00 ***316646.0Q 6490.00
Mills Ltd.
JF Nutriplus Ltd. 19080.00 ***%19080.00
Parry Confectinery 18500.00 **18500.00 407.00
Madras
Huntsman Advanced 23000.00 23000.00 460.00
Meterial
922994.00 1167153.00

The assessee further submitted that there was suisgake in the amount of
commission recorded by the AO while passing assessmorder. It was also
submitted that AO has added the amount of sendoe and reimbursement of
expenses in the gross amount of commission ass$isdiabove. The assessee has not
been showing the amount of service tax and reindooest of expense in the profit
and loss account. The amount of service tax amdlbn@isement of expense has been
shown in the balance-sheet and in view of abovesss® submitted that no addition
as observed by Assessing Officer can be called Hawever, Ld. CIT(A) after
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considering the submissions of assessee deletaitbadd part made by AO. The Id.
CIT-A also observed the fact that the amount ovisertax as well as reimbursement
of expenses was wrongly recorded by AO during tesessment proceedings.
However, Ld. CIT(A) was not convinced with the ambwf reimbursement of
expense claimed by assessee and accordingly tlee ofdAO was partly confirmed
by observing as under:-

“3.10 | have considered the submission of Ld. AIRhe appellant. The Ld.
A/R has clarified that the appellant-firm is credg the commission to the
profit & loss account and the service tax and reunsiement of expenses is
treated as current account. It has been furtherified that the whole amount
collected as a service tax was paid to the crefl8arvice Tax Department and
it did not pass through P&L A/c. As per the explaoes of the Ld. A/R, the
appellant-firm has received the total commissiofsRe.11,67,153/-, out of
which it has claimed service tax of Rs.71,8626 seimbursement of expenses
of Rs.1,72,296/-. Thus, the appellant has shownirtbeme of Rs.9,22,994/-
under the head commission”. In the remand repdrg, Assessing Officer has
stated that the appellant has failed to produce tbpies of agreement for
commission before him. The Ld. A/R has submittealweése comments on the
said remand report vide his letter dated 14.10.2Hdwever, he has failed to
furnish any evidence such as copies of agreemeant®mmission in support of
reimbursement of expenses. The Assessing Officealka observed that the
appellant has shown sales of Rs.2,46,48,435/-, mmme of Rs.10,96,535/-
including commission and interest of Rs.1,03,883bwever, the appellant has
disclosed net profit of Rs.24,510/- only during tlgear. In normal
circumstances, all the expenses should have bagaddhrough P&L A/c. In
the instant case, the appellant has directly adjdsh sum of Rs.1,72,296/-.
Against commission as reimbursement of expensels witpurpose to
camouflage its accounts and reduce the taxablenmecdrhe Ld. A/R has failed
to submit any evidence to prove the genuinenesghef expenses for
Rs.1,72,296/- which has been camouflagedrasribursement of expenses.”.
In my opinion, the expenditure of Rs.1,72,296/-ctvhihave been directly
adjusted against commission is not genuine. Acogiyj the addition of
R.1,72,296/- on account of commission is uphelte @ppellant has also
reduced service tax of R.71,862/- from commissidhs. Assessing Officer is
directed to allow the payment of service tax for7R®862/- out of commission
after verifying the proof of service taxe$hé Ld. A/R has also pointed that
there are a few arithmetic errors in the assessment order). Thus the addition
of Rs.2,48,158/- on account ofextess commission received not shown’ is
restricted to Rs.1,72,296/-. Thus the appellans getelief o0 Rs.75,862/-.This
ground of appeal is partly allowed.”

The assessee, being aggrieved by this order ofCLT(A) has come up an appeal

before us.
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13. Ld. AR for the assessee before us submittedliteaamount of reimbursement
of expense was claimed from the parties. Therefamme was reduced from the
amount of gross commission. Ld. AR in support esse's claim drew our attention
on the confirmation filed by M/sBalrampr Chinni MilLtd. which is placed at page
11 of the paper book. Similarly, Ld. AR drew outeation on the debit note issued by
assessee to M/s Parry Confectionery Madras andtiansAdvanced Meterial which
are placed on pages 30 and 31 of the paper boe&kL@ThAR accordingly, submitted
that the amount of debit note issued to the abavigs represent the reimbursement
of expense. In view of above, Ld. AR for the assesgleaded before us that the
amount of reimbursement of expense cannot be liabbe taxed under the provision
of Act.

The Id. AR also submitted that the AO has passeddifferent assessment order for
the same year thus no cognizance should be giveuctoassessment orders.

On the other hand, Ld. DR submitted that the nergssvidence suggesting that no
expense against the reimbursement of expensesbasctaimed by the assessee was
furnished before the Authorities Below. Therefokel. DR relied on the order of
Authorities Below.

14. We have heard the rival contentions of both paeties and perused the
material available on record. From the aforesastwbsion, we note that the limited
issue requires adjudication with regard to the amhcaf reimbursement expense
adjusted against the commission income. The assedaaned to have received
reimbursement of expense which was adjusted agiastommission income from

the following parties:-

SI.No.| Name of party Amount
1 Balrampur Chinni Mills Ltd 130796
2 Parry Confectionery Madras 18500
3 Huntsman Advanced Meterial 23,000

We note that there is confirmation from Balramp@tainni Mills Ltd. depicting the
amount of commission paid to the assessee as svéleaamount of reimbursement of

expense paid to the assessee which is placed @enldagf the paper book. From the
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aforesaid confirmation we note that the assessserdéeeived reimbursement of
expense 0%1,30,796/- only.

Similarly, we note that the debit note issued lseasee to the balance two parties for
adjusting reimbursement of expense against the ¢ssion income placed on page
30 and 31 of the paper book. It was also obseryagshkihat the necessary details with
regard to parties which paid reimbursement to assesvere available to the AO.
Thus an inference can be drawn the amount X&f72,296/- represent the
reimbursement of expense.

14.1 Now the issue arises how this reimbursememixpénses were adjusted in its
books of accounts of the assessee whether thegseadpisted in the individual ledger
of the parties and without routing through the prahd loss account.

However, after considering the facts in totalitg iesue remains unanswered whether
the assessee reduced its expenses claimed indfiegptoss account by the amount
of reimbursement of expense. In our considered viewas the duty of assessee to
demonstrate before Authorities Below that no expemgainst the reimbursement of
expense was claimed by assessee in its profit @& dccount. Therefore we find
difficult to believe the version of assessee the amount of reimbursement of
expense has been adjusted against the commissammén and corresponding
expenses were not claimed in the profit and lossoatt in the absence of
documentary evidence. Thus we apprehend that a&ssebas adjusted the
reimbursement of expense against the commissiamniaand at the same time it has
not reduced the corresponding expense claimeceiprbfit and loss account. We also
note that Ld. CIT(A) has given very clear finding its appellate order as detailed
under:-

“The Ld. A/R has failed to submit any evidencertwvp the genuineness of the
expenses for Rs.1,72,296/- which has been camedflag “reimbursement of
expenses”.

Even before us, Ld. AR has not produced the doctamgmvidence suggesting that
the expense against reimbursement was not claiméd profit and loss account. In
this view of the above matter, we hold that theremains no ambiguity that the

amount representing the reimbursement of expemsaimns to be verified whether the
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assessee has claimed expense in its profit anchézssint against the reimbursement
of expense or not. For this limited purpose, weickned to restore this issue back to
the file of AO for fresh adjudication in accordanegh law and in the light of above
stated discussion. This ground of assessee’s agpaiédwed for statistical purpose as
indicated above.

We have decided the issue of the assessee onthemefore we are inclined not to
adjudicate the issue raised by the assessee malitigy of assessment. Moreover we
note that the issue on the validity of the assesshmes not been raised by the assessee
in the grounds of appeal.

15. Inthe result, assessee’s appeal is partlyaltiofor statistical purpose.

16. In combine result, Revenue’'s appeal is dismissed an d that of
assessee’s appeal is treated partly allowed for sta tistical purpose.

Order pronounced in open court on _21/03/2018
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